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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9910 


RAYMOND NEUDECKER AND JOHN ALEXANDER, 

Appellants , 

i 

v. 

l 

ALEXANDER HUGHES PHILPOT, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

On November 14, 1947 the plain tiff wife filed her com¬ 
plaint (J. Ap. 2) for an absolute or a limited divorce on 
the ground of adultery, and/or for separate maintenance, 
through her attorneys, who are the appellants here. Her 
complaint stated under oath that her husband had an in¬ 
come of $168,000.00 per year, and that she was totally with¬ 
out means or income of her own. Prayer three of the com¬ 
plaint asked that she be awarded counsel fees, and suit 
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money, to enable her to adequately conduct her case, both 
pendente lite and permanently. A motion (J. Ap. 6) filed 
with the complaint asked that she be awarded an appro¬ 
priate amount of suit money, pendente lite, for the proper 
presentation and prosecution of her case. The appellee 
was personally served, in the District of Columbia, with 
both the complaint and the motion. 

On Friday, December 5, 1947 the appellants were in¬ 
structed by the plaintiff (J. Ap. 10) to drop her case, as 
she desired to discontinue her action against the appellee. 
On Tuesday, December 9, 1947 the appellants promptly an¬ 
nounced this development to Chief Justice Laws, at the 
beginning of a specially scheduled hearing on several mo¬ 
tions in the case. Thereupon, counsel for appellee an¬ 
nounced to the Court in response that the appellee hac[ 
taken the plaintiff to National Airport, purchased a ticket 
for her, and placed her aboard a plane for Tampa, Florida, 
on Sunday, December 7, 1947. The Court continued the 
matter for the express purpose of allowing appellants to 
prepare and file a motion to dismiss the cause and to award 
counsel fees and suit money to appellants. This'motion 
(J. Ap. 7), and supporting affidavits (J. Ap. 8 and 11) by 
the appellants, including a detailed statement of services 
rendered (R. 15), w r ere filed on January 2, 1948. 

Appellants, in their affidavits in support of motion for 
counsel fees and suit money, averred that they had not re¬ 
ceived any funds from the plaintiff in payment of fees or 
expenses of prosecuting the suit, and that they had become 
obligated to pay a private investigator $150.00 for his ser¬ 
vices in investigating plaintiff’s claims, and to pay a pri¬ 
vate process server $63.25 for his services. These aver¬ 
ments were not denied by the appellee. 

Nor did the appellee at any time controvert or seek to 
controvert the sworn averments contained in the affidavit 
(J. Ap. 8) of the appellant John Alexander: 

(1) “that at all times prior to plaintiff’s request to dis¬ 
miss her suit, plaintiff stated that she was without 


means to make any payment whatsoever to her at¬ 
torneys for their services, and that snch compensa¬ 
tion 'would have to be obtained from her husband by 
order or the Court,” and, 


(2) that when plaintiff directed appellants on December 
5, 1947 to dismiss her suit she ‘ 4 stated that she did 
not vrant any fee requested of her husband, but, al¬ 
though she had no funds and didn’t know how qr 
when she would be able to do so, that some day sip 
would try to pay her attorneys for their services to 
her.” 


Similar sworn averments in the affidavit of the appellant 
Raymond Neudecker (J. Ap. 11) were not controverted, j 
Following argument on the motion to dismiss and to 
award counsel fees and suit money, Mr. Justice McGuite 
filed a written memorandum (J. Ap. 13) dated February 10, 
194S, stating in part: 

“* * jj ere however we have a situation where the 
wife apparently is in no situation which requires her 
to take advantage of the provisions of the statute re¬ 
ferred to—who has ordered counsel pre-emptorilv to 
drop the suit, and who categorically informed them she 
is ready and willing to pay for their professional ser¬ 
vices to date. ! 

I 

“This being the situation it is difficult to see how 
under the circumstances the Court should exercise the 
discretion granted by the statute and enter an order 
compelling the husband to pay for the professional 
services rendered her—the suit not going on to hearing 
—and she apparently being ouside the motivating pur¬ 
view of the provisions of law referred to.” 


On February 16, 1948 an order (J. Ap. 14) was entered 
dismissing the plaintiff’s complaint at the insistence of the 
plaintiff, and denying appellants’ motion for suit money, 
counsel fees and costs “in accordance with the memoran¬ 
dum opinion heretofore filed in this cause.” 

On February 24, 1948 appellants moved the Court (J. 
Ap. 15) to enter a finding of fact concerning the request f6r 
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an award of counsel fees. Upon argument of this motion, 
on March 11, 1948, (J. Ap. 16 and 17) it was urged that a 
finding of fact should be made concerning the services ren¬ 
dered and the material circumstances, in ordfer that this 
Court, in the event of an appeal, would not have to pass 
upon the question in a vacuum. 

At this point the Court announced (J. Ap. 17) that the 
request for counsel fees and suit money had been denied 
because the Court believed that it was without authority 
as a matter of law to award counsel fees when the plaintiff 
wfife voluntarily dismissed her action prior to the final 
healing. The Court announced (J. Ap. 17) that this was 
the question of law involved by stipulation, after inquiring 
of counsel for the appellee if he did not agree. Counsel for 
the appellee stated his agreement. The appellants there¬ 
upon filed their notice of appeal. 

STATEMENT OF POINTS. 

The appellants have assigned as error herein the follow¬ 
ing: 

1. That the Court erred in ruling as a matter of law 
that, when plaintiff wife ordered her counsel to dis¬ 
miss her suit, the Court had no jurisdiction to award 
a fee to her attorneys payable by the defendant hus¬ 
band upon the motion of plaintiff’s attorneys to award 
counsel fees and to dismiss the cause. 

2. That the Court erred in denying the motion of at¬ 
torneys for plaintiff to award counsel fees and suit 
money. 

SUMMARY OF ARGUMENT. 

1. The Court does have authority, as a matter of law, to 
award attorneys fees upon the dismissal of a divorce ac¬ 
tion by the plaintiff wife prior to hearing. 

2. In view of the sworn averments of the complaint and 
of appellants’ affidavits, which were undenied, the trial 
Court erred in concluding in its memorandum that “• • # 
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the wife apparently is in no situation which required her to 
take advantage of the statute referred to * * * ”, and that 
she was “apparently * * *outside the motivating purview 
of the provisions of law referred to.” (Italics supplied.) 

3. Sound policy requires that attorneys who conduct thb 
wife’s case properly be regarded as having a claim of their 
own, for payment of their services by the husband, in order 
that attorneys may be confident of collecting their fees and 
therefore ready to undertake the cases of impecuniou^ 
wives. 

ARGUMENT. 

I. i 

In its memorandum of February 10, 1948, the trial court 
asserted in part (J. Ap. 14), that counsel fees should 
denied because of “* * * the suit not going on to hearing 
* * * ”. At the hearing on March 11, 1948, the lower court 
restated (J. Ap. 17) its view that the court was without 
authority as a matter of law to award counsel fees when 
the plaintiff wife voluntarily dismissed her action priot 
to the final hearing. 

The authority for the award of counsel fees in a divorce 
action is contained in Title 16, Section 410, of the D. (j. 
Code of Laws, 1940 Edition, which provides in part: 

“During the pendency of a suit for divorce, * * * 
the court shall have power to require the husband tb 
pay alimony to the wife for the maintenance of herself 
and their minor children committed to her care, and 
suit money, including counsel fees, to enable her to 
conduct her case, whether she be plaintiff or defen¬ 
dant, * * \” 

This court has held that the wife is entitled to reasonable 
attorney’s fees for services rendered in prosecuting he|r 
case and to costs of the suit: 

1. Without regard to whether or not her action is meri¬ 
torious or succeeds. Tow son v. Towson, 49 App. 
D. C. 45, 258 F. 517. 
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2. While refusing because of her misconduct to compel 
the pavment of alimony. Myers v. Myers, 55 App. 
D. C. 224, 4 F. (2d) 300. 

3. Even if there was no lawful marriage between the 
parties because the plaintiff wife had a legal husband 
living. Tendler v. Tenctter, 56 App. D. C. 296, 12 F. 
(2d) 831. 

4. Although the court found against the wife. Frieden- 
wald v. Friedenwald, 57 App. D. C. 13, 16 F. (2d.) 
509. 

Summarized, these decisions lead to the conclusion that 
“the trial court may in its discretion award counsel fees 
to the wife regardless of the outcome of her divorce suit.” 
Shima v. Shima, 78 U. S. App. D. C. 265, 139 F. (2d) 533. 

The specific question, of a fee award upon a dismissal, 
does not appear to have been raised on appeal in this juris¬ 
diction. This court has touched upon the question, how¬ 
ever, in at least one case. In passing upon the award of 
alimony under the same statute, and prior to final hearing, 
it was stated in Martin v. Martin, 57 App. D. C. 173, at 174: 

“The court accordingly was authorized, under sec¬ 
tion 975, supra, to grant the plaintiff alimony for her 
maintenance, and suit money, including counsel fees, to 
enable her to conduct her case, and the court was not 
required first to hear and pass upon the evidence relat¬ 
ing to the final issues involved in the case. ,, 

Considering the question as novel, however, appellants 
argue that an award of counsel fees upon a dismissal by the 
wife prior to final hearing is an award made “to enable her 
to conduct her case”. For it is only in contemplation of an 
award being made that attorneys render the services “to 
enable her to conduct her case”, when they believe in good 
faith that she has a cause of action and is without means 
to pay their fees. 

It is clearly foreseeable, and desirable, that a sizeable 
percentage of all divorce actions filed by wives will be vol- 


}! 
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untarily dismissed prior to a hearing on the merits. Most, 
if not a ? .I of such dismissals, are the result of reconciliations 
and the prerogative of women to change their minds. Their 
counsel, however, should not be penalized in this event, by 
being deprived of reasonable compensation for their ser¬ 
vices rendered in good faith. To do so would be to penaliie 
a result which the law favors. In this case, it is true that 
neither the court nor the appellants know whether the case 
was dismissed by the plaintiff in the expectation of a recon¬ 
ciliation, or of a private settlement. The answer makes little 
difference, however, because the law and public policy fa¬ 
vor either result. 

To the appellants, the decisive point appears to be that 
their services were rendered to the plaintiff in good faith 
“to enable her to conduct her case.” They relied on her 
sworn averments that she was without funds or income, and 
looked to the court to award them fair compensation fbr 
‘ ‘ suit money, including counsel fees, to enable her to con¬ 
duct her case.” 

H. . | 

Appellants contend that the trial court erred in conclud¬ 
ing, in its memorandum of February 10, 1948, (J. Ap. 13 
and 14) that: 

“the wife apparently is in no situation which required 
her to take advantage of the statute referred to * * m?t , 

i 

and that she was: 

“apparently * * * outside the motivating purview of 
the provisions of law referred to.” (Italics supplied.) 

There were no averments in the record from which the 
trial court could have drawn this conclusion, or that would 
support it. Unquestionably the trial justice’s conclusion 
in this respect was based upon the following portion of the 
second letter (J. Ap. 10 and 11) of the plaintiff wife to the 
appellants: 
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“* * * render me your bill for the services above men¬ 
tioned. You will no doubt recall that I informed you 
during our last conversation, that I would pay your 
fee and that I did not want or expect my husband to 
bear any of this expense. ,, 

The appellants pointedly complain that the trial justice 
considered only the letter itself. The background of the 
situation and the surrounding circumstances were entirely 
disregarded. In paragraph two of the affidavit of John 
Alexander (J. Ap. 8) it was set forth that the plaintiff 
told him: 

“that she did not want any fee requested of her hus¬ 
band, but, although she had no funds and didn’t know 
how or when she would be able to do so, that some day 
she would try to pay her attorneys for their services 
to her”. 

The letter is at direct odds with appellant’s sworn aver¬ 
ment. But, it is also at direct odds with the sworn state¬ 
ment of the plaintiff in paragraph 9 of her complaint (J. 
Ap. 4 and 5) that she was “totally without means or income 
of her own.” 

Finally, the very circumstances of this case, which are 
undenied, establish that the trial justice was in error in 
concluding that the wife “apparently” was in no situation 
which required her to take advantage of the statute re¬ 
ferred to, and was outside its motivating purview. For, 
on the contrary, the wife actually placed herself within the 
motivating purview of the law by her statements to counsel 
and by the sworn averment of her complaint. She actually 
took advantage of that provision of the statute, and ob¬ 
tained the services of the appellants under those circum¬ 
stances. 

in. 

This Court has heretofore summarized the law and local 
practice in this jurisdiction with respect to the right of the 
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attorney for the wife to an award of attorneys fees in 
Shima v. Shima, 78 U. S. App. D. C. 265, 139 F. (2d) 533j: 

i 

41 The trial court may in its discretion, and ordinarily 
does, award counsel fees to a wife regardless of the 
outcome of her divorce suit. The right to fees is viti¬ 
ated neither by matrimonial misconduct on her part 
nor by the fact that her suit is groundless. The prac¬ 
tice in this jurisdiction is to order the fee paid directly 
to the attorney. His right to collect fees, when the 
trial court sees fit to award them, should no more be 
vitiated by his client’s wrongful conduct in connection 
with the suit than it is by her misconduct before suit. 
If the claim to fees were regarded as her property, her 
husband would be entitled to set off against it the dam¬ 
ages which he suffered by reason of her wrongful con¬ 
duct in the suit, and she could not defeat his right cif 
set-off by assigning her claim. But sound policy re¬ 
quires that an attorney who conducts the wife’s case 
properly be regarded as having a claim of his own T in¬ 
dependent of and superior to any claim of hers, in 
order that attorneys may be confident of collecting 
their fees and therefore ready to undertake the cases 
of impecunious wives.” (Italics supplied.) 

j 

Appellants therefore argue that they have a claim for 
payment of their services by appellee, independent of and 
superior to any claim of the wife’s. This being so, it was 
not within the power of the wife to defeat that claim, by 
any action or her part, independent of or in active coopera¬ 
tion with her husband. 

The trial court, of course, has a discretion as to the 
award itself, as well as to the amount of any award. But 
the court must exercise a sound judicial discretion. For, 
as this court stated in Pedersen v. Pedersen , 71 App. D. C. 
26, at 33: | 

“While our statute invests the court with discretion 
as to awarding alimony pendente lite, it is not an arbi¬ 
trary, but a judicial discretion. It is an abuse of dis¬ 
cretion to deny relief to which one is entitled otherwise 
for a reason which is clearly erroneous/’ 


i 




10 


CONCLUSION. 

Appellants strongly contend that the denial of attorneys 
fees in this case was arbitrary, because the lower court 
failed to decide the matter on, or to give any consideration 
to, the undenied sworn averments of the complaint and of 
the appellants’ affidavits. 

The denial of fees was an abuse of discretion because it 
was clearly contrary to the public policy set forth by this 
court in the Shima case. Moreover, it was an abuse of 
discretion because the denial was based upon clearly er¬ 
roneous views of the law, with regard to the appellants’ 
rights and to the court’s authority. 

Appellants respectfully urge that this court reverse the 
order of February 16, 1948 of the lower court, insofar as it 
denied the appellants’ motion for suit money, counsel fees, 
and costs. 

Raymond Neudecker, 

John Alexander, 

Pro se, 

301-305 Columbia Bldg., 
Washington, D. C. 
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1 Filed Nov 14 1947 

INTTHE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4659-’47 

Elsie Charlotte Philpot, 4801 Connecticut Avenue, N. W., 

Washington, D. C., Plaintiff, 

—-vs— 

Alexander Hughes Philpot, also known as A. Hugh Phil¬ 
pot, c/o Copperweld Steel Company, Bowen Building, 
815—Fifteenth Street, N. W., Washington, D. C., De¬ 
fendant . 

and 

Paulina Scherr, 2745 Ordway Street, N. W., Apt. 6, Wash¬ 
ington, D. C., Co-respondent. 

Complaint for Absolute Divorce or Limited 

(Adultery) 

Divorce, and/or Separate Maintenance 

The complaint of Elsie Charlotte Philpot respectfully 
shows to the Court as follows: 

1. That she is an adult citizen of the United States and 
an actual bona-fide resident of the District of Columbia, 
having been such resident for more than two years prior 
to the institution of this suit, and since the separation of 
the parties hereto, she has resided at 4801 Connecticut 
Avenue, Northwest, in the District of Columbia. 

2. That the defendant, Alexander Hughes Philpot, also 
known as A. Hugh Philpot, is likewise an adult citizen of 
the United States and a resident of the District of Co¬ 
lumbia, and is sued herein in his own right as the husband 
of the plaintiff. 

3. That the co-respondent, Paulina Scherr, is likewise 
an adult citizen of the United States, and a resident of the 
District of Columbia. 
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2 4. That on, to-wit, April 14, 1928, plaintiff and 

the defendant Alexander Hughes Philpot were law¬ 
fully married in Gadsden, Alabama, and of said union no 
children have been bora. 

5. Plaintiff alleges and avers that the defendant, Alex¬ 
ander Hughes Philpot, has consorted with the co-respond¬ 
ent, Paulina Scherr, for over eighteen months, and con¬ 
tinues to now associate with her notwithstanding the fact 
that the plaintiff has pleaded with him to give up said 
association; that the defendant, Alexander Hughes Phil¬ 
pot, committed adultery with the said Paulina Scherr at 
the Wardman Park Hotel, at 2745 Ordway Street, North¬ 
west, and at various other places in the District of Co¬ 
lumbia, New York, Florida and other states, throughout 
the period of the past eighteen months on occasions tpo 
numerous to set forth in this complaint; that said acts bf 
adultery were without the privity, procurement, consent 
or connivance of the plaintiff; and that the plaintiff has 
not condoned in any manner the said acts of adultery. 

6. Plaintiff avers that the co-respondent, Paulina Scherr, 
has represented herself in the District of Columbia, New 
York, Alabama, and in other places, as being the wife of 
the defendant, Alexander Hughes Philpot; that said Pau¬ 
lina Scherr has annoyed and insulted the plaintiff continu¬ 
ously over all of the past eighteen months by calling plain¬ 
tiff on the telephone; that said Paulina Scherr on one occa¬ 
sion visited the home of the plaintiff and destroyed plain¬ 
tiff’s clothing and furnishings; that on many occasions 
when the plaintiff has parked one of the cars of her hus¬ 
band which plaintiff was using, the co-respondent Paulina 
Scherr has taken said car for her own use; that on one 
occasion when plaintiff’s husband was out of the city, the 
co-respondent Paulina Scherr made a complaint to the 
Metropolitan Police Department of the District of Colum¬ 
bia that the plaintiff had stolen from the possession of the 
said Paulina Scherr a certain automobile, which belonged 
to plaintiff’s husband, and as a result the plaintiff suffered 
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the humiliation of being questioned by members of the 
Detective Bureau; and that the said Paulina Scherr has 
continuously annoyed, embarrassed, and harassed the 
plaintiff in many other ways. 

3 7. That the plaintiff has at all times demeaned 

and conducted herself during her married life with 
the defendant in accordance with her marital duties, but 
that the defendant, notwithstanding the same, without just 
cause, provocation or reason, and so frequently as to con¬ 
stitute a systematic course of conduct on his part, has 
treated the plaintiff with extreme cruelty, which she has 
neither forgiven nor condoned, and which has caused the 
plaintiff to become highly nervous, distressed and ill, and 
the continuation of said cruelty has adversely affected the 
health of plaintiff; that the defendant, Alexander Hughes 
Philpot, has a violent temper, is addicted to the excessive 
use of intoxicants, and has made repeated threats recently 
to the personal safety and life of the plaintiff; and that 
the plaintiff fears that unless the defendant, Alexander 
Hughes Philpot, is enjoined and restrained from so doing 
that he will carry out said threats. 

8. That the defendant, Alexander Hughes Philpot, has 
an income of One Hundred Sixty-eight Thousand 
($168,000.00) Dollars per year, is Assistant to the Presi¬ 
dent of the Copperweld Steel Company, Vice-President 
and a Director of the Aristoloy Steel International Com¬ 
pany, President of Maryland Properties, Inc., the controll¬ 
ing owner of a very large real estate sub-division in 
Florida, and has other and extensive interests and invest¬ 
ments; that he maintains the very highest standard of 
living for himself, keeping three apartments in the Dis¬ 
trict of Columbia, as well as other suites in New York 
and elsewhere, and owns and operates both a 1948 Cadillac 
automobile and a 1948 Packard automobile; and that he 
has dissipated large sums of money on the maintenance 
and entertainment of the co-respondent, Paulina Scherr! 

9. That the plaintiff is totally without means or income 
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of her own; and that the defendant, Alexander Hughes 
Philpot, has failed and refused to support and maintain 
the plaintiff properly, and continues in his failure and 
refusal, although he is well able so to do. 

Wherefore, plaintiff prays the judgment of this Court: 

1. That she be awarded an absolute divorce from the 

defendant, Alexander Hughes Philpot, on the ground 
4 of adultery, or a limited divorce on the ground of 
adultery, and/or separate maintenance. 

2. That, pendente lite and permanently, plaintiff be 
awarded alimony for her support and maintenance. 

3. That plaintiff be awarded counsel fees, and suit 
money, to enable her to adequately conduct her case, both 
pendente lite and permanently. 

4. That the defendant, Alexander Hughes Philpot, be 
restrained and enjoined, pendente lite and permanently, 
from molesting the plaintiff and from seeking any contact 
with her whatsoever. 

5. That the co-respondent, Paulina Scherr, be restrained 
and enjoined, both pendente lite and permanently, from 
molesting the plaintiff, from seeking any contact whatso¬ 
ever with her, and from representing herself to be ihe 
wife of the defendant, Alexander Hughes Philpot, or to 
he the plaintiff. 

Elsie Charlotte PhilpoI,. . 
Raymond Neudecker ! 

i 

John Alexander 

Attorneys for the Plaintiff , i 

Suite 301-305 Columbian Building, 

416 Fifth Street, Northwest, j 

Washington, D. C. ! 

(EE 2433) ! 

District op Columbia, ss: 

Elsie Charlotte Philpot, Being first duly sworn on oath, 
according to law, deposes and says: that she has read the 
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aforegoing complaint by her subscribed, and verily be¬ 
lieves the statements therein made to be true. 

Elsie Charlotte Philpot. 

Subscribed and sworn to before me this 14 day of Nov., 
1947. 


Charlsie E. Heritage 
Notary Public, D. C. 


5 Filed Nov 14 1947 

Motion for Alimony, Counsel Fees, Suit Money, and 
Restraining Orders, Pendente Lite 

Comes now the plaintiff, Elsie Charlotte Philpot, by her 
attorneys of record, and respectfully moves the Court to 
enter orders herein, as follows: 

1. Directing the defendant, Alexander Hughes Philpot, 
to pay to the plaintiff an appropriate amount of money 
immediately and periodically as alimony, pendente lite. 

2. Awarding to the plaintiff an appropriate amount of 
suit money, pendente lite, for the proper presentation and 
prosecution of her case. 

3. Directing the defendant, Alexander Hughes Philpot, 
to pay to the plaintiff or her attorneys, an appropriate 
amount of money as and for a counsel fee, pendente lite. 

4. Restraining the defendant, Alexander Hughes Phil¬ 
pot, from molesting the plaintiff and from seeking any 
contact with her whatsoever. 

5. Restraining the co-respondent, Pauline Scherr, from 
molesting the plaintiff, from seeking any contact whatso¬ 
ever with her, and from representing herself to be the 
wife of the defendant, Alexander Hughes Philpot, or to 
be the plaintiff; 

6 that for ground of this motion, she respectfully 
refers to her complaint filed herein, and she prays 
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that the sworn statements made by her therein, be read 
and considered as a part hereof; and that the defendants 
are notified that this motion will be for hearing at such a 
time following the expiration of five days from the date 
of service of a copy of the same upon them as may here¬ 
after be set by the Motions Clerk and notice thereof given. 

i 

Raymond Neudecker, 
John Alexander, 
Attorneys for the Plaintiff , 


7 Filed Jan 2 1948 

Motion to Dismiss Complaint and to Award Suit Money, 

Counsel Fees, and Costs 

Now come the attorneys for the plaintiff, Raymond Neu- 
decker and John Alexander, and respectfully move the 
Court to enter an order herein (1) dismissing the above- 
entitled cause and (2) directing the defendant, Alexander 
Hughes Philpot, to pay to the attorneys for the plaintiff 
a reasonable counsel fee, suit money and the costs of this 
proceeding; and for ground of this motion the attorneys 
for the plaintiff respectfully refer to their affidavits at¬ 
tached hereto, together with the accompanying exhibits, 
all of which are prayed to be read and considered as a part* 
hereof; and the defendant, Alexander Hughes Philpot, is 
hereby notified that this motion will be for hearing at such 
a time following the expiration of five days from the date 
of service of a copy of the same upon him as may here¬ 
after be set by the Motions Clerk and notice thereof given. 

Raymond Neudecker, 
John Alexander, j 
Attorneys for the Plaintiff. 
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8 Filed Jan 2 1948 

Affidavit of John Alexander 

District of Columbia, ss : 

John Alexander, being first duly sworn on oath, accord¬ 
ing to law, deposes and says: 

1. That he is a member of the bar of this Court and of 
counsel for the plaintiff in this cause; that at all times 
prior to plaintiff’s request to dismiss her suit, plaintiff 
stated that she was without means to make any payment 
whatsoever to her attorneys for their services, and that 
such compensation would have to be obtained from her 
husband by order of the Court. 

2. That affiant believes, and, therefore, avers that the 
plaintiff has made a settlement with the defendant other 
thfl-rt through her attorneys, or has received or been prom¬ 
ised a substantial amount conditioned upon her dismissal 
of this action; that prior to December 5th, 1947, substantial 
offers for settlement had been made to plaintiff’s attor¬ 
neys, and to the plaintiff directly, as related by her; that 
on December 5, 1947, plaintiff appeared at affiant’s office 
and instructed him to drop the case immediately; 

that she thereupon handed affiant a letter dated 

9 December 5, 1947, which is attached hereto as “Ex¬ 
hibit A”; that plaintiff expressed her concern over 

any inconvenience or embarrassment to which she might 
be subjecting her attorneys, stated that she couldn’t ex¬ 
plain why she was taking this action and that she did not 
want to even discuss the matter, and stated that she di<5 
not want any fee requested of her husband, but, although 
she had no funds and didn’t know how or when she would 
be able to do so, that some day she would try to pay her 
attorneys for their services to her; that affiant promptly 
informed the Court at the beginning of a scheduled hearing 
in this cause on December 9, 1947, of this development and 
that as a result he could not oppose the pending motions 
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of defendant, but had to ask the Court to dismiss the 
action at plaintiff’s request and to pass upon the motion 
then pending to award attorneys fees; that the matter was 
continued until January 9, 1947, with instructions to affiapt 
to file his affidavit of services herein. j 

3. That at the December 9, 1947 hearing, counsel for the 
defendant announced to the Court that the defendant had 
taken plaintiff to National Airport, purchased a ticket 
for her, and placed plaintiff aboard a plane for Tamph, 
Florida on Sunday, December 7, 1947. 

4. That on December 13, 1947, affiant received a second 
letter from the plaintiff which is attached as “Exhibit B’\ 

5. That your affiant has devoted approximately ninety- 
six (96) hours to the necessities of this case to date, as set 
forth in his time sheet attached hereto as “Exhibit C’’, 
which is a true and accurate account; and that affiant be- 

i 

lieves and therefore avers that the fair and reasoh- 
10 able value of the services rendered to the plaintiff 
herein by her attorneys is in the amount of $1,500.00. 
In addition affiant has become obligated for $63.25 for the 
services of a private process server. Affiant further states 
that the affidavit attached hereto as “Exhibit D” was 
prepared by affiant from information given him by the 
plaintiff prior to the time she instructed affiant to dismiss 
this action, and was prepared in opposition to the motions 
filed herein by the defendant. 

John Alexander. 

Subscribed and sworn to before me, this 2nd day of 
January, 1948. 

Oliver P. Stewart, 
Notary Public, D. C. 

• • • • • • • * • ! • 
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11 Filed Jan 2 1948 

Exhibit “A” 

Washington, D. C., Dec. 5, 1947. 

Mr. John Alexander, 

Lawyer 

Washington, D. C. 

Dear Mr. Alexander: 

I have decided to drop divorce proceedings against my 
husband, A. H. Philpot, and I hereby authorize you to dis¬ 
miss the case. 

Thanks, yours truly, 

Elsie C. Philpot. 

12 Filed Jan 2 1948 
Address on Envelope: 

Mr. John Alexander 

13 Filed Jan 2 1948 

Exhibit “B” 

3922 Palmira Avenue 
Tampa, Florida 
December 11, 1947 

John Alexander, Esq. 

303 Columbia Bldg. 

Washington, D. C. 

Dear Mr. Alexander: 

I have been informed that the divorce case which I filed 
against my husband, Mr. A. H. Philpot, and in which you 
represented me as attorney, has not yet been dismissed. 

If you will recall, I instructed you to dismiss this case and 
at the same time I requested that you render me your bill , 
for the legal services performed by you on my behalf in 
this case. Since that time, I have not heard from you. 


I 


I 


11 I 

Please be kind enough to dismiss this case without 
further delay and render me your bill for the services 
above mentioned. You will no doubt recall that I informed 
you during our last conversation, that I would pay your fee 
and that I did not want or expect my husband to bear any 
of this expense. 

I will appreciate a reply at your earliest possible con¬ 
venience. I am sending a copy of this letter to the Judge 
of the District Court in which the case was filed and also a 
copy to Mr. Dave Hart, attorney for Mr. Philpot. 

Yours very truly, 


Elsie C. Philpot, 

ECP/k | 

14 Filed Jan 2 1948 


On Envelope: 

Mrs. A. H. Philpot 
3922 Palmira Avenue 
Tampa, Florida 

John Alexander, Esq. 
Attorney at Law 
303 Columbia Bldg. 
Washington, D. C. 


19 


Filed Jan 2 1948 


Affidavit of Raymond Neudecker 

i 

District op Columbia, ss: 

Raymond Neudecker, being first duly sworn on oath, 
according to law, deposes and says; that he is a member 
of the Bar of this Court; that he was first consulted by the 
plaintiff over eighteen months ago; that because of j;he 
unordinary positions of the parties, as well as the facts of 
this case, he endeavored to adjust the situation by conn- 
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seling plaintiff; that this action was prepared only after 
repeated complaints from plaintiff, and careful investiga¬ 
tion; that your affiant has devoted approximately fifty 
hours to such conferences, investigation and other prepara¬ 
tion of this case; that he has not received any fees, or 
other moneys, from the plaintiff at any time; that the 
plaintiff at all times represented to your affiant that she 
had no funds, was unable to pay any part of your affiant’s 
charges, and that your affiant would have to look to an 
award by the Court for his compensation; that your affiant 
depended upon the authority and custom of the Court to 
award attorneys’ fees in rendering his services to plain¬ 
tiff ; that affiant incurred a bill of One Hundred and 
20 Fifty ($150.00) Dollars for the services of a private 
investigator in this case; that affiant believes and 
avers that the plaintiff has effected a settlement other than 
through her attorneys, and that the legal services fur¬ 
nished have been of a high value to the plaintiff; that 
unless the Court awards a reasonable fee in this case, the 
plaintiff’s attorneys will receive no compensation for their 
services; and that your affiant avers that the fair and rea¬ 
sonable value of the services rendered to the plaintiff is 
in the amount of $1,500.00. 

Raymond Neudecker 

Subscribed and sworn to before me, this 31 day of De¬ 
cember, 1947. 

Ann McCann 
Notary Public, D. C. 

My Commission Expires: 7/14/48 


r 
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21 Filed Jan 9 1948 

Defendant’s Opposition to Motion for Snit Money, Counsel 

Fees and Costs. 

i 

The defendant opposes the motion of counsel for thfe 
plaintiff directing the defendant, Alexander Hughes Phil- 
pot, to pay to the attorneys for the plaintiff a reasonable 
counsel fee, suit money and the costs of this proceeding, 
and for reasons therefor refers to the points and authori¬ 
ties hereto attached. 

David A. Hast, 

Attorney for Defendant, 
815 15th Street, N. W., 
Washington 5, D. C. 


23 Filed Feb 10 1948 

Memorandum 

Assuming arguendo jurisdiction, Title 16 Sec. 410 D. (7. 
Code 1940 provides “During the pendency of a suit for di¬ 


vorce .the court shall have power to require the hus¬ 
band to pay.suit money including counsel fees 


to enable her to conduct her case (underlineation supplied) 
whether she be plaintiff or defendant.” 

That this statute was enacted for the purpose of taking 
care of the interests of wives unable to pay professional 
fees is apparent. And an attorney who conducts the wife’s 
case may properly be regarded as having a claim of his 
own, superior to any claim of hers—the reason being is 
cogent and as salutary as it is clear. 

Here however we have a situation where the wife appar¬ 
ently is in no situation which requires her to take advan¬ 
tage of the provisions of the statute referred to—who has 
ordered counsel peremptorily to drop the suit, and who 
categorically informed them she is ready and willing to 
pay for their professional services to date. 
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This being the situation it is difficult to see how under 
the circumstances the Court should exercise the discretion 
granted by the statute and enter an order compelling the 
husband to pay for the professional services rendered 
her—the suit not going on to hearing —and she apparently 
being outside the motivating purview of the provision of 
law referred to. 

Counsel will prepare proper order. 

Matthew F. McGuire 
Associate Justice 

February 10, 1948 

• •*•*#•* • * 

24 Filed Feb 16 1948 

Order Dismissing Complaint and Denying Counsel Fees, 

Etc. 

This cause having come on for hearing on the Motion 
of the defendant to dismiss the complaint of the plaintiff 
upon the ground of lack of jurisdiction to hear the same, 
and the Motion of the attorney’s for the plaintiff to dismiss 
complaint and to award suit money, counsel fees, and costs, 
and defendant’s opposition to the motion for suit money, 
counsel fees and costs, the Court having heard the argu¬ 
ment of counsel for the defendant and the plaintiff, and 
having fully considered the same, it is by the Court this 
16th day of February, 1948, 

Adjudged, ordered and decreed as ^follows: 

1. That the complaint of the plaintiff be and the same 
hereby is dismissed, at the insistence of the plaintiff. 

2. That the motion of the attorney’s for the plaintiff 
for suit money, counsel fees and costs be, and the same 
hereby is denied, in accordance with the memorandum 
opinion heretofore filed in this cause. 

Matthew F. McGuire 

Justice. 

*#••#*•* • • 
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25 Filed Feb 24 1948 

Motion for Finding of Fact 

i 

Now come Raymond Neudecker and John Alexander, 
attorneys who heretofore represented the plaintiff in this 
action, and, in connection with the order denying the mo4 
tion of said attorneys to award a counsel fee payable by 
the defendant, respectfully move the Court to make a find 1 
ing herein as to the amount of a reasonable fee for said 
attorneys, should it be determined later that they arS 
legally entitled to a fee payable by the defendant, Alex¬ 
ander Hughes Philpot, for their services heretofore rem 
dered in this action to the plaintiff; 

And, the defendant is hereby notified that the above 
motion will be for hearing before Mr. Justice McGuire 
at such time following the expiration of five days from 
the date of service of a copy of this motion on the del- 
fendant ’s attorney of record as may be fixed by the clerk 
of said Justice and notice thereof given. 

Raymond Neudeckeb, 

John Alexander, 

Attorneys at Law , 

301 Columbia Building, 

416 Fifth Street, Northwest, 
Washington 1, D. C. 

• *•••«•* * * 

I 

i 

26 Filed Mar 2 1948 I 

i 

Opposition to Motion for Finding of Fact and Motion to 

Dismiss Same. 

i 

Comes now the defendant, Alexander Hughes Philpolj, 
by his attorney of record and moves the Court to dismiss 
the Motion of Plaintiff for a Finding of Fact, for the reason 
that this Court has fully and completely disposed of this 
matter both as to the law and the facts; therefore there is 

i 

I 
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nothing before the Court upon which to make a Finding 
of Fact Further Plaintiff’s Motion presents a “Moot 
Question”. 

David A. Hart, 

Attorney for Defendant, 

815 15th Street, N. W., 
Washington 5, D. C., Na. 1955. 


31 Argument on Motion for Finding of Fact 


32 PROCEEDINGS 

Mr. Alexander: Your Honor, this is a motion for find¬ 
ing of fact regarding fee for services. 

Although the facts in this matter have been disputed 
throughout on the hearing on the evidence and the hearing 
on the motion, and the motion has been disposed of with 
no finding of fact; no finding as to what the services were, 
although undenied; the time spent or the reasonable value 
of those services or as to the other material facts, as a 
matter of fact, which might indicate an exercise on which 
a sound discretion may be based or lack of sound discre¬ 
tion determined. 

We ask Your Honor this morning to make a finding of 
fact with respect to- 

The Court (Interposing): Under the Rule as to findings 
of fact, the Court is obliged to make no findings of fact 
except the trial on the merits. There has been no trial on 
the merits, and as to any opinion I might express as to 
what a proper fee should be, would be merely opinion. In 
other words, the case has been dismissed without trial on 
the merits. 

Mr. Alexander: Yes, sir. 

The Court: Now, if counsel proposes to go to the Court 
of Appeals on the denial of fee, that is one thing. Why 
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not; why not let the Court of Appeals with its superior 
knowledge and experience fix the fee? 

33 Mr. Alexander: If it is decided we should go to 
the Court of Appeals, we are then in this position. 

The Court of Appeals can’t decide that question in a 
vacuum. It must know what the facts were on which the 
lower court based its judgment. 

The Court: Based? It is based on the fact that the 
plaintiff wife, if she was plaintiff in the case, ordered 
counsel to desist from prosecuting the matter, and that 
being so, I don’t know why, under those circumstances, a 
fee shouldn’t be assessed against the husband. As a matr 
ter of fact, you already have that in the file. After all, 
counsel can have the Court of Appeals fix the fee. The last 
time I stated I would fix the fee if I had authority to fix 
one, but my opinion, under the circumstances, would be 
merely an expression of my views. 

Mr. Alexander: It is reduced to a question of law for 
the Court of Appeals to pass on. 

The Court: That is what it is. 

Mr. Alexander Yes, sir, because we feel under the 
Shima case or any other case counsel’s right to a fee can 
be disposed of. 

The Court: It is a question of law as I see it. Whether 
any wife can say she is not going to proceed further—and 
therefore if you want to secure any payment you must 
sue her husband. Maybe so. The law is changing 

34 every day. I can’t cope, with it. 

Mr. Alexander: Also, it is determined under the 
law that plaintiff wife does have the right to dismiss and 
that attorneys’ fees should not be paid upon dismissal; 
and that is a question of law? 

The Court (Addressing Mr. Hart): Will you stipulate 
that that is the law? 

Mr. Hart: Yes, Your Honor. 

The Court: It is a question of law by stipulation, and 
you (addressing Mr. Alexander) can go further from 
there. 



18 


Mr. Alexander: Thank you, Your Honor. 

The Court: The motion made asking a finding of fact 
by the Court is denied, and the question of law is now 
fixed. 

Do you have any objection (addressing Mr. Hart) ? 

Mr. Hart: No, Your Honor. 

The Court: Very well. 


40 Filed Jun 21 1948 

Order Denying Motion of the Attorneys for the Plaintiff 

for Finding of Fact. 

This matter having come on for hearing on the Motion 
of the attorneys representing the plaintiff to make a find¬ 
ing herein as to the amount of a reasonable fee for said 
attorneys, should it be determined later that they are 
legally entitled to a fee payable by the defendant, Alex¬ 
ander Hughes Philpot, for their services heretofore ren¬ 
dered in this action to the plaintiff, both sides having been 
represented by counsel and having been considered by the 
Court, it is this 21 day of June 1948, 

Ordered that the said Motion be, and the same hereby is 
denied. 

/s/ Matthew F. McGuire 

Justice 
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United States Court of Appeals 

Fob the District of Columbia Circuit. 


No. 9910. 


RAYMOND NEUDECKER AND JOHN ALEXANDER, 

Appellants, 

j 

v. 

ALEXANDER HUGHES PHLLPOT, Appellee . 


Appeal from the District Court of the United States for the 
District of Columbia (Now the United States District 
Court for the District of Columbia). 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF FACTS. 

1. On November 14, 1947, Elsie Charlotte Philpot, as 
plaintiff, sued appellee, as defendant, and Pauline Scherr, 
as co-respondent, for an absolute divorce (App. 1-6). In 
her complaint she prayed for counsel fees and suit money 
“to enable her to adequately conduct her case”. 

On November 14, 1947, plaintiff filed a motion (App. 6) 
requesting the Court to direct defendant (appellee) “to 
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pay to the plaintiff or her attorneys an appropriate amount 
of money as and for a counsel fee, pendente lite.” 

On December 5, 1947, and on December 11, 1947 (App. 
10) plaintiff, by letters, directed her attorneys to dismiss 
the divorce suit against the defendant (appellee) and co¬ 
respondent, and in her letter of December 11, 1947, she 
stated her willingness to pay her attorneys for their ser¬ 
vices. 

On February 16, 1948, the Court upon the motion of the 
plaintiff through her attorneys dated November 14, 1947, 
entered an order dismissing her suit, but denied that part 
of her motion for suit money, counsel fees and costs. She 
did not herself sign the motion. 

Appellee filed a Motion to dismiss the complaint upon 
the ground of lack of jurisdiction of the Court to bear and 
determine the action because of the non-residence of the 
plaintiff and defendant, on November 19, 1947, Designation 
of Record 22. 

The Court upon bearing the appellee’s motion to. dismiss 
the complaint, entered an order at the insistence of the 
plaintiff, dismissing the complaint, but denied the motion 
for counsel fees, suit money and costs (App. 14). 

2. On February 24, 1948, the appellants, Raymond Neu- 
decker and John Alexander, in their own behalf, filed a 
motion (App. 15), requesting the Court “to make a finding 
herein as to the amount of a reasonable counsel fee for said 
attorneys, should it be determined later that they are 
legally entitled to a fee payable by the defendant, appellee, 
for their services heretofore rendered plaintiff, appellant. 
On June 21, 1948, the Court entered an order denying the 
motion (App. 18). 

STATEMENT OF POINTS. 

1. Appellants Raymond Neudecker and John Alexander, 
not being parties to Civil Action 4659-47, in the United 
States District Court for the District of Columbia (now 
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The United States District Court for the District of Co¬ 
lumbia), they have no right of appeal under the District 
of Columbia Code, 1940. 

2. The appeal by the attorneys, Raymond Neudecker 
and John Alexander, entered m their own behalf on April | 
8, 1948, from the final judgment of February 16, 1948, was | 
not entered within 30 days, as required by Rule 73 of the' 
Rules of Civil Procedure, as amended March 19,1948. 

! 

3. The appellants as attorneys for the plaintiff were 
not entitled to compensation under rule 16 (f) of the Local 
Civil Rules, as against the appellee, for there was no trial j 
by the presiding justice of the issues in the case and more 
over their client in a letter of December 11, 1947 to them j 
signified her willingness to pay them for their services and j 
it nowhere appears that she is financially unable to do 
this, or that they have ever rendered her a bill for their | 
services. 

4. The plaintiff, being a non-resident of the District of 

Columbia, the Court would be without jurisdiction to! 
award counsel fees, suit money and costs. (Title 16, See.; 
401, 1940 D. C. Code). j 

5. The “public policy ’ 9 of the District of Columbia doesj 
not require the Court to take jurisdiction of a matrimonial 
dispute between two persons who are neither domiciled in 
the District of Columbia nor residents thereof. 

SUMMARY OF ARGUMENT. j 

1. Appellants not being parties to the action have no 
right of appeal. Even if they had a right of appeal, they 
did not exercise it within the time prescribed. 

2. The granting of compensation in divorce actions is 
governed by Rule 16 (f) of the Local Civil Rules of the 
District Court of the United States for the District of 

! 

Columbia. ! 
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ARGUMENT. 

The complaint for an absolute divorce in this case was 
filed by plaintiff on November 14, 1947. With it plaintiff’s 
attorneys filed a motion for alimony, counsel fees and costs. 

Upon a bearing on the motion of the plaintiff’s attorneys 
to dismiss the complaint and allow counsel fees, suit money 
and costs, the Court elected to dismiss the cause of action 
“at the insistence of plaintiff”, and at the same time de¬ 
nied the motion for counsel fees, suit money and costs. 

Appellee urges that the ruling of the Court was correct 
in its Memorandum wherein it stated that “assuming 
arguendo jurisdiction (Title 16, sec. 410 D. C. Code 1940) 
provides “during the pendency of a suit for divorce • * • 
the Court shall have power to require the husband to pay 
* * * suit money including counsel fees to enable her to 
conduct her case (italics supplied) whether she be plain¬ 
tiff or defendant * • 

Furthermore, the Court in its written Memorandum 
stated, among other things, that “Here however we have 
a situation where the wife apparently is in no situation 
which requires her to take advantage of the provision of 
the statute referred to,—who has ordered counsel peremp¬ 
torily to drop the suit, and who categorically informed 
them she is ready and willing to pay for their professional 
services to date”. Further, as will appear from the Memo¬ 
randum, the Court stated “This being the situation, it is 
difficult to see how under the circumstances the Court shall 
exercise the discretion granted by the statute and enter 
an order compelling the husband to pay for the profes¬ 
sional services rendered her—the suit not going on to 
hearing —and she apparently being outside the motivating 
purview of the provisions of the law referred to”. (App. 
13). 

Appellee contends that Rule 16 (f) of the Local Civil 
Rules of the United States District Court for the District 
of Columbia wherein it is stated: 
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“16 (f) Attorneys in Divorce Actions, etc. * # • 
Ordinarily compensation in snch cases will be awarded 
only after trial by the presiding justice ’ \ 

is strongly persuasive, if not governing, in a cause such 
as tbe instant case, wherein there was no hearing or deter¬ 
mination of the matters alleged in the complaint by tie 
presiding justice. 

The appellants Raymond Neudecker and John Alexander 
not being parties to the Civil Action have no right of ap¬ 
peal under Section 17-101, Title 17 of the District of 
r Columbia Code, 1940). j 

Mount Vernon Savings Bank * * * v. Lillian R. 
Wardman, United States Court of Appeals for the 
District of Columbia Circuit, Case No. 9815, de¬ 
cided March 7, 1949 

Barksdale v. Morgan, 34 App. D. C. 549 (1910) 

Fed. R. Civil P. 17 (a) 

Kappler v. Sumpter, 33 App. D. C. 404 
C. J. S. Vol. 4, Sec. 170, p. 346 
C. J. S. Vol. 4, Sec. 184, p. 362. 

i 

Moreover, the appeal by plaintiff’s attorneys, in their own 
behalf, was not entered within 30 days from the date of the 
f dismissal of the complaint. 

CONCLUSION. | 

The judgment of the lower Court was right in all re¬ 
spects and should be affirmed. 

David A. Hast, 

Attorney for Appellee, 

815 15th Street, N. W., 
Washington 5, D. C. 


f 




